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PICARD KENTZ & ROV/E 



October 14, 2009 



Picard Kentz & Rbwe LLP 
1 750 K Street, N W 
Suite 1200 f " 
Washington, D.C.| 20006 

tOi (202)331-4040 
fax (202) 331-4011 



The Honorable Ben Cardin 
Chairman 

srsssz as? LT d s~ n in E ™ pe 

3rd and D Streets SW 
Washington, DC 20515 

Dear Sen. Cardin: 

^^^&£*%££**™>* Srp * a on into ™^ «» taL- 



Attachments 



Yours sincerely, 
B. Donovan Picard 
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High 
notion 



Republika Srpska Urges EU, Council of Europe to Back New Human Rights Body 

October 8, 2009 

The Republika Srpska (RS) on Wednesday appealed for the European Union and the Council of 
Europe to support the establishment of an independent forum to remedy human rights violations 
by the High Representative in Bosnia and Herzegovina (BiH). 

For more than a decade, the High Representative has been summarily removing officials in Bi|H 
from public office and banning them indefinitely from holding public employment. The High 
Representative has removed nearly 200 citizens of BiH, including democratically elected 
presidents, legislators, mayors, and governors, as well as judges, police officials, and public 
company executives. The High Representative has also taken actions against citizens that deijy 
other rights, such as blocking bank accounts and seizing travel documents indefinitely. 

Despite the severe harm to these individuals' livelihoods and reputations, the High 
Representative has permitted them no hearings, no opportunity to challenge the allegations 
underpinning the sanctions, and no recourse to appeal. The processes by which the 
Representative determines these decrees are conducted behind closed doors without an> 
of transparency or rule of law. 

The High Representative's removals and bans, lacking even the most rudimentary form of due 
process, manifestly violate the sanctioned individuals' human rights as guaranteed in the BiH 
Constitution and human rights agreements to which BiH is a party, These decrees have 
continued despite their condemnation by the Council of Europe's Parliamentary Assembly, the 
Venice Commission, the European Parliament's Committee on Legal Affairs and Human Rights, 
and the Council of Europe' 9 Commissioner for Human Rights, 

i 

Moreover, the High Representative has ordered the institutions and courts of BiH not to reviekv 
its actions or provide any remedy for BiH citizens for loss or injury flowing from 
implementation of the High Representative's decisions. The High Representative has alio 
asserted before the European Court of Human Rights -- and the Court has ruled -- that the Coijrt 
lacks jurisdiction to hear claims arising from the High Representative's actions and that its 
actions do not engage the responsibility of BiH or other states. 

In separate letters Wednesday to Swedish Foreign Minister Carl Bildt and Council of Europe 
Human Rights Commissioner Thomas Hammarberg, RS Prime Minister Milorad Dodik urgs;d 
them to work to establish an independent international commission of respected legal experts to 
give individuals who have been removed from their positions a forum to seek redress. The 
commission's mandate would be to determine whether the High Representative's actions 
violated applicable human rights law and, in case of violations, to determine the extent of any 
resulting loss or injury. Prime Minister Dodik also provided to Foreign Minister Bildt and 
Commissioner Hammarberg a paper setting forth the issue in greater detail. 

It is a cherished principle in democratic societies that every right requires a legal remedy, _ |a 
forum for the citizens of BiH whose rights the High Representative has breached would gtye 
them the remedy they deserve and the rule of law demands. 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

OFFICE OF THE PRIME MINISTER 



TrgRepublQce Srpske 1, Banja Luka, tel.: 051/339-103, fax; 031/339-i 19 e-mai hkabIneT@vladar8.net 



No. 04/1.- t%0 709 
Date: 07.10.2009. 



Mr. Thomas Hammarbcrg 
Commissioner for Human Rights 
Office of the Commissioner for Human Rights 
Council of Europe 
F-67075 Strasbourg Cedex 
FRANCE 

Dear Commissioner Hammarberg, 

On 6 June 2009, you wrote persuasively about the need for international organizations acting as 
quasi -governments to be held accountable for their actions^ citing the Offioe of the High 
Representative (OHR) in Bosnia and Herzegovina (BiH) as an example. 1 On the same day, the i 
OHR issued two decisions that highlight the urgent need for such accountability. These decisions 
are contrary to fundamental principles of the Council of Europe and violate the basic human rights 
of civilians of BiH. 

I am writing to request your support in establishing a mechanism to provide recourse to those whose 
human rights are violated, in line with your recommendations, I have attached a paper setting forth 
the issue in detail, but have set forth the main points below. 

Removals by Decree cf BiH Citizens Prom Public Positions 

On 6 June 2009, the High Representative, peremptorily and with immediate effect, removed two 
police officials from their positions and banned them from any public employment indefinitely. 
The process was conducted behind closed doors without any notion of transparency or rule of lai 
Despite the severe harm to their livelihoods and reputations, the officials were afforded no hearird 
no opportunity to Challenge the allegations underpinning the decisions, and no recourse to appefc 
The entire prosecutorial and judicial system in BiH (which includes many international judges and 
prosecutors) was wholly circumvented. Since claiming the Bonn Powers in 1997, the Hijjh 
Representative has removed nearly 200 citizens of Bosnia by decree, without any notice or hearing, 
administrative or judicial process, or opportunity for appeal. 

Violations of Raafc Human ttights 



1 Viewpoints of the Council of Europe Commissioner for Human Rights, International Organizations acting as quasi- 

governments should be held aecovntebh, June 6, 2009, at ww.co&.int/t/cnmTnissioner/viewpoints. 
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The OHR's decisions are rule by decree and contrary to the most basic obligations of Council bf 
Europe members, me human rights agreements set forth in the Dayton Peace Accords and the BiH 
Constitution. Among the legal principles are ensuring its citizens: (1) the right to an effective 
remedy; (2) the right to a fair hearing; (3) no punishment without law; (4) freedom of expression; 
(5) freedom of assembly and association; (6) right to free elections; (7) protection of property; apd 
(8) the right to take part in public affairs. 

BiH and European Sources Condemn the OHRN Removal bv Decree 

The High Representative's unilateral removal actions come despite strong condemnation by the 
Council of Europe's Parliamentary Assembly, the Venice Commission, and The Europem 
Parliament's Committee on Legal Affairs and Human Rights. The BiH Constitutional Court has 
also held that the High Representative's removal actions contravene the human rights protected in 
the BIH Constitution. Violations of international law and international agreements of so large a 
scale undermine the respect for the rule of law and international agreements upon which tie 
Council of Europe, other regional and economic and security organizations, and the United Nations 
itself are founded. 

No Legal R ecourse Available 

Those injured by the High Representative's actions presently have no legal recourse. The High 
Representative has ordered the institutions and courts of BiH, including the Constitutional Court, 
not to review its actions or provide any remedy for any citizen of BiH for loss or injury flowing 
from implementation of the High Representative's decisions. The High Representative has asserted 
before the European Court of Human Rights and the Court has ruled that the Court does not have 
jurisdiction to hear claims arising from the High Representative's actions and that its actions do not 
engage the responsibility of BiH or other states. Who is responsible for the violations of humpn 
rights committed over these many years? 

A Mechanism to Remedy Human Rights Violations bv the High Representative 
A mechanism to prevent and remedy human rights violations by the High Representative must 
implemented. The Venice Commission some 4,5 years ago recommended the end to such action py 
the High Representative and urged setting up an independent panel of legal experts to address 
removals by decree. And more recently, in your 6 June 2009 Viewpoints, you called for a 
complaints or claims commission to ensure accountability. 

I urge you to work with to establish an independent international commission comprised Lf 
respected and distinguished international jurists to provide individuals who have been removed 
from their positions a forum to seek redress. The commission's mandate would be to hear evidence 
of victims as to whether specific actions of the High Representative violated applicable human 
rights law. If violations are found, the Commission would determine the appropriate remedy and tie 
extent of compensation for resulting loss or injury. Republika Srpska is committed to peaceiul 
resolution of this unbearable and continuing violation of the human rights of BiH citizens. I belieye 
we should meet to discuss the actions needed as soon as possible. 
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Conclusion 

In your 6 June article, you wrote, "When international organisations exercise executive and 
legislative control as a surrogate state they must be bound by the same checks and balances as we j 
require from a democratic government." When it employs its peremptory powers to remove 
citizens from public office and employment, the High Representative acts without any check at all] 
Your article closed by observing, "No-one, especially an international organization, is above the 
law.'* 2 I urge you to help vindicate this principle by supporting the creation of an independent 
international commission to review the High Representative' s use of peremptory removal powers. 
Sincerely, 



ublika Srpska 




i 
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The Honorable Carl Bildt 
Minister for Foreign Affairs 
Kingdom of S weden 
Swedish Government Offices 
SR. 10.1 33 Stockholm 
Sweden 



Your Excellency^ 

I wish to congratulate you on Sweden having assumed tha Presidency of the European Union andj 
wi sh you every success in this endeavor. 

In this regard, may 1 take the opportunity to express the commitment of the Government oft 
Republika Srpska to EU accession for Bosnia and Herzegovina ("Bill"). At the same true, J want 
to convey my Government's grave concern regarding, a serious matter that threatens the accession 
process and to seek, the Presidency's support in resolving it. I have attached a paper setting forth 
the issue in detail, hut have set forth the main points below. 

QHR Removal* by Decree of BiH Citizens From Public Positions 

On 6 June 2009, the High Representative, peremptorily and with immediate effect, removed two 
police officials from their positions and banned them from any public employment indefinitely. 
The process was conducted behind closed doors without any notion of transparency or rule of law. 
Despite the severe harm to their livelihoods and reputations, the officials were afforded no hearings, 
ho opportunity to challenge the allegations underpinning the decisions, and no recourse to appeal. 
The entire prosecutorial and judicial system in BIH (which includes many international judges and 
prosecutors) was wholly circumvented. Since claiming the Bonn Powers ini 1997, the High 
Representative has removed nearly 200 citizens of BiH by decree, without any notice or hearing, 
administrative or judicial process, or opportunity for appeal. 

Violation of Fundamental EU Principles Set Forth in the SAA 

The removal of public officials by the use of the Bonn Powers violates the "General Principles" setj 
forth in Article 2 of the Stabilisation and Association Agreement between BiH and the European 
Communities and its Member States. These principles constitute legal obligations of the parties to 
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the SAA to respect democratic principles and human rights set forth in human rights instruments 
specified in Article 2 and the rule of law. They have been violated by certain member states of the 
European Communities that ate members of the Steering Board of the Peace Implementation 
Council ("PIC") because of their endorsement of the High Representative ■*» use of the Bonn 
Powers. The Presidency of the European Union and the European Commission are; also members of 
the PIC Steering Board, They have also been violated by BIH because of its implementation of 
removal decisions of the High-Representative. 



BiH and European Sources Condemn the OHR's Removal by Decree 

The High Representarive-R recent unilateral actions come despite strong condemnation by the 
Council of Europe's Parliamentary Assembly, the Venice Commission. The European Parliament's 
Committee on Legal Affairs and Human Rights, and; the Council of Europe's Commissioner for 
Human Rights. The BiH Constitutional Court has also held that the High Representative's removal 
actions contravene the human rights protected in the BiH Constitution. 



The High Representative's actions are contrary to the General Framework 
(including the applicable Human Rights Agreements, in Annex 6) and are an 
principles of international law, the Sovereignty of BiH, and the rule of law 
international law and international agreements Of so large a scale undermine the re 
of law and international agreements upon which the EU, other regional and econom 
organizations, and the United Nations itself are founded. 

No Legal Recourse Available 



Agreement for Peace j 
affront to general 
Violations of 
spect for the rule 
and security l 



its actions do not! 



Those injured by the High Representative's actions presently have no legal recourse, The High 
Representative has ordered the institutions and courts of BiH, including the Constitutional Court* 
not to review its actions Or provide any remedy for any citizen of Bill for loss ^>r injury flowing 
from implementation of the High Representative's decisions. The High Representative has asserted 
before the European Court of Human Rights and the Court has ruled that the Court dous not Have 
jurisdiction to hear claims arising from the High Representative's actions and that 
engage the responsibility of BiH or other states. 

Closure of the OUR 

As you have often pointed out, it is time to close the OHR, to strengthen the role| and presence of 
the EU in BiH and to give more responsibility to BIH! political leaders so that progress toward EU 
accession may continue. This step is essential and urgent to prevent further violations of human 
rights by the High Representative. Unfortunately, the most recent communiques of the Peace 
Implementation Council (PIC) Steering Board strongly suggest the intention of some members of 
the international community for an indefinite continuation of the High Representative; and his 
office. In addition, the recent egregious use of the Bonn Powers by the High Representative further 
highlights the need for closure of the High Representative, 



A Mechanism p Remedy Human Rights Violations by the High Representative 



A mechanism to prevent and remedy human rights violations by the High Repre 
implemented. The Venice Commission some four years ago recommended the 
by the High: Representative and urged setting up an independent panel of legal 
the removals by decree; And more recently, in June 2009, the Council of Europe 
Human Rights called for a Complolnts or claims commission to ensure aeoouatsbi'iky 



tentative must be j 
to such action 
ekperts to address 
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I urge you to work to establish an independent international commission compmec 
distinguished international jurists to provide individuals who have been remjoved 



of respected and i 
from their 



i 
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positions a forum to seek redress. The commission mandate would be to hear ev 
as to whether specific actions of the High Representative violated applicable * 
violations are found, the Commission would determine the appropriate remedy 
compensation for resulting loss or injury. 



deuce of victims 
hurrian rights law. If 
md the extent of 



Conclusion 

Hie Republika Srpska is committed to peaceful resolution, of this unbearable ssitua 
a special responsibility to facilitate resolution. I believe we should meet to difecusb 
needed as soon as possible. Such resolution has taken on increased urgency as a 
determination of the High Representative and certain PIC members, as evidence 
Steering Board's latest communiques and the High Representative's recent use of 
to remain and continue to exercise the Bonn Powers indefinitely. 



don. The £U has 
the actions 
result o f the clear 
d by the PtC 
■ he Bonn Powers, 



Your Excellency, your personal experience in Bosnia and Herzegovina arid 
Representative places you in a unique position to understand the seriousness of th 
and to address it in a constructive and effective manner. 

Please be assured of my highest consideration. 

Sincerely, 



as the first High 
current situation 



//r^rlme Mini§ter^Reoublika Srpska 

fir.. j /ffiTOVM \\ 



Ssr~* -h v 'wtv* y v.. 
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Citizens Whose Human Rights Have Been Violated bv t 



le High 



Representatives Must Have Legal Redress 



1, 



The OHR's Use of the Bonn Powers to Remove Officials Violate^ Fundamental 
Human Rights and Binding International Agreements 



A. The OHR's Political Tactics to Remove Individuals from 
Employment 

Since 1997 when the High Representative first claimed the so-called Bonn 
Representative has removed nearly 200 persons from public positions. 1 Am 
have been: 



dozens of democratically elected officials, including legislators, may 
Croat member of the BiH Presidency, and a president of Republika Srpjska; 
sitting judges; 
police officials; 

lawyers for local housing agencies; and 
officials of public companies. 



'ublic Office and 

Powers, the High 
ong those removed 



3rs, governors, the 



The High Representative's removals have usually included indefinitely ba 
persons from any public office or employment and often even from holding 
parties, These removals were effected simply by decree of the High 
notice or hearing, administrative or judicial process or recourse to appeal, ir, 
fundamental human rights of those individuals against whom such actions wer s 



These violations of human rights by the use of peremptory removal powers ai 
of the immediate post-war years; they continue today, some 14 years after the 
war. As recently as 6 June 2009, the High Representative removed two sen 
from their positions, alleging that Radislav Jovifcic of the State Investigat; 
Agency of BiH was conducting surveillance against the OHR and that Himzo 
Commissioner of Herzegovina-Neretva Canton in the Federation, was threat 
staff of the OHR in order to obstruct an inquiry into his alleged abuse of 
Representative banned both police officials from any public positions indefinil ely 



Despite the severe harm to their livelihoods and reputations, Jovic'ic' and Bonk 
notice of the charges, no hearing before an impartial body to challenge 
underpinning the decisions, and no recourse to appeal. Indeed, the entire 
judicial system established within Bosnia and Herzegovina ("BiH") was wh 
The process by which the police officials' rights were stripped from them wan 
closed doors without even a pretence of transparency or rule of law. The 



1 This number does not include the exercise of peremptory decree and removal powers 
Representative with respect to the BrSko District, which has occurred frequently and recently 



include 598 police officers banned for life from the profession as a result of the UN 
Force's decertification decisions, supported by the High Representative. 
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emphasized that these decisions have "immediate effect and will not require any further 
procedural steps." 



w 



The pattern used by the High Representative is to simply make allegations of 
an individual, without providing detailed information or evidence, and then 
office by decree, often banning him indefinitely from elections, party positions 
employment. Often there is not even any attempt to seek legal action 
removed, despite the High Representative having leveled allegations against 
would usually amount to unlawful and even criminal conduct. 

B. Violation of Human and Civil Rights Obligations 

Exercise of peremptory removal powers is inconsistent with the general standards of human arjd 
civil rights required of members of the European Union and all states party to the human arid 
civil rights treaties to which BiH is a party. As agreed in the Dayton Ac :ords and the Bi|i 
Constitution, BiH has entered into 16 human rights instruments, including the European 
Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocol?; 
the 1 966 International Covenant on Civil and Political Rights; and the : 966 Covenant on 
Economic, Social and Cultural Rights. 2 BiH is also a party to the Helsinki Firal Act. Moreover, 
under the Dayton Accords and BiH Constitution, it is required that "[t]he general principles <bf 



l l 



rongdoing against 
remove him from 
and public 
gainst the persons 
them that, if true, 



international law shall be an integral part of the law of Bosnia and He 
Entities." 3 



Among the legal principles to which BiH is committed by virtue of these] provisions of the 
Dayton Accords and other treaties are ensuring its citizens: 

the right to an effective remedy; 
the right to a fair hearing; 
no punishment without law; 
freedom of expression; 
freedom of assembly and association; 
right to free elections; 
protection of property; and 
the right to take part in public affairs. 



from 



The peremptory powers of removal used by the High Representative are in 
of these fundamental principles. Moreover, the decision to remove persons 
places BiH and its institutions in the position of violating the BiH Constitution 
implementing the High Representative's decisions. 



2 See BiH Constitution, Art. E.2 and Ann. 1; General Framework Agreement, Ann. 4 and 
Rights, General Framework Agreement, Annex 6. 

' BiH Constitution, An. IQ.3.b; General Framework Agreement, Ann. 4, 



zegovina and the 



dfcrect contravention 
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by virtue of thejr 



Agreement on Humtin 
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C. Violation of the Stabilisation and Association Agreement 



The use of the Bonn. Powers to remove officials from office is also in 
Stabilisation and Association Agreement between Bosnia and Herzegovina 
Communities and its Member States, signed in Luxembourg on 16 June 20p8 
SAA under TITLE I GENERAL PRINCIPLES, at Article 2 provides: 



Respect for democratic principles and human rights as 
Universal Declaration of Human Rights and as defined in the Convention fc 
Protection of Human Rights and Fundamental Freedoms, in the 
Act and the Charter of Paris for a New Europe, respect for 
international law, including full cooperation with the International 
Tribunal for the former Yugoslavia (ICTY), and the ride of law as 
principles of market economy as reflected in the Document of the 
Conference on Economic Cooperation, shall form the ba sis of the dc 
external policies of the Parties and constitute essential elements 
Agreement, (emphasis added) 



proclaimed in the 
r or the 
Helsinki Final 
ciples of 
Criminal 
well as the 
Bonn 
mestic and 
of this 



ptin 



The High Representative's removal of citizens from public positions through 
called Bonn Powers is contrary to these obligations set forth in the SAA, r 
democratic principles, human rights, principles of international law, and 
Moreover, respect for these principles, which constitutes a legal obligation o 
SAA, has been violated by B1H because of its implementation of decisions 
Representative. They have also been violated by certain member states 
Communities that are members of the Steering Board of the Peace Implementation 
("PIC") because of their endorsement of the High Representative's use of 
These foreign states include the following member states of the European Coknmunities 
also PIC Steering Board members: France, Germany, Italy, and the United 
Presidency of the European Union and the European Commission are also jr. 
Steering Board. 



The Office of the High Representative, as a defendant before a US federal 
stated that it is an organ of the foreign states that make up the PIC, and as su 
instrumentality of each of those states. 4 In addition, the Office of the H 
asserted before the court that the High Representative, when acting in his 
acting as an employee of the foreign states. 5 If, as the Office of the High 
it is an organ or instrumentality of these foreign states, its actions are attributable 
as are the actions of the High Representative. 



+ Specially Appearing Defendants' Motion to Dismiss, Anthony Sctrkls v. Miroltav Lqjcdk, Office of the Hi^h 
Representative, U.S. District Court for the Northern District of California, 3 1 October 2008, p 11. 

i Id. at p. 14. 
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D. 



The Constitutional Court of BiH 



Baij 
th s 



The Constitutional Court of BiH lias condemned the High Representative' 
Powers to remove public officials as violating the human rights instruments 
Constitution. 6 In the case, Appeal of Milorad Bilbija et al, two senior official i 
decision of the High Representative from their respective positions as (1) D 
Operative Administration of the Intelligence and Security Agency in 
Chairman of the National Assembly of Republika Srpska and President of 
Party. The applicants were also barred from holding other public and party 
official, elective, or appointed public or party office, and running in electior 
argued that the High Representative's decision had violated their rights 
Convention on Human Rights. 

In response, in July 2006, the Constitutional Court concluded that; 



In examining the formal aspects of the challenged decision and similar decisions 
of the High Representative including the consequences for the persons concerned, 
the Constitutional Court holds that such decisions have seriously raiss d issues of 
the existence of violations of some rights and fundamental freedoms s afeguarded 
by the Constitution of Bosnia and Herzegovina and the European Convention, 
Among others, the Constitutional Court notes that impossibility to challenge the 
decisions of the High Representative leaves such persons without any protection 
of their rights and fundamental freedoms. 7 

The Court went on to hold that: 

The appellants' right to an effective legal remedy under Article 13 of the 
European Convention has been violated due to lack of an effective le gal remedy 
within the existing legal system of Bosnia and Herzegovina, whic l could be 
pursued against the decisions of the High Representative concerning f le rights of 
individuals . . . s 



P . 1 3 
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E» The Council of Europe 

The Council of Europe has also sharply criticized the High Representative' 
Powers to remove persons from public office and employment. In 200^ 
Constitutional Court's Bilbija decision, Council Resolution 1384 stated thlat 
considers it irreconcilable with democratic principles, that the High Representative 
able to take enforceable decisions without being accountable for them or obli jed 



use of the Bonn 
before the BiH 
"the Assembly 
should he 
to justify their 



6 Appeal of Milorad Bilbua et al, No. AP-953/05 (S July 2006). 

7 iSee id. at para 36. 
s See id, at para 77. 
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validity and without there being a legal recourse." 9 In a March 2005 
Commission for Democracy through Law ("Venice Commission") said of the 



opiriion, the European 
OHR's decisions: 1 



The termination of the employment of a public official is a serious 
with the rights of the persons concerned. In order to meet democratic 
should follow a fair hearing, be based on serious grounds with sufficient 
and the possibility of a legal appeal. The sanction has to be proportic inate 
alleged offence. In cases of dismissal of elected representatives, the ri 
voters are also concerned and particularly serious justification 
interference is required. . . . 



i nterference 
standards, it 
proof 
to the 
s of their 
for such 



(hts 



The main concern is . . , that the High Representative does not act as an 
independent court and that there is no possibility of appeal. The High 
Representative is not an independent Judge and he has no democratic legitimacy 
deriving from the people of [Bosnia and Herzegovina]. He pursues a political 
agenda .... As a matter of principle, it seems unacceptable thct decisions 
directly affecting the rights of individuals taken by a political body are not subject 
to a fair hearing or at least the minimum of due process and scrutiny by an 
independent court. 10 (emphasis added) 



More recently, on 3 June 2009, the Committee on Legal Affairs and 
European Parliament issued a report entitled, "The state of human rights in 
eradicate impunity," This report provides; 



Huthan Rights of ttje 
Europe; the need lio 



The role of international actors is on the increase world-wide. . 
commit mistakes, even crimes, which have victims that deserve 
Rather than making it even more difficult to hold perpetrators of hUman 
violations responsible where these occur during operations under 
mandate, the international community should set a positive 
transparency and accountability." 



he Id 



And on 6 June 2009, the Commissioner for Human Rights of the Council of 
the need for international organizations acting as quasi-governments to be 
their actions, citing the OHR as an example. 12 He wrote: "When international 
exercise executive and legislative control as a surrogate state they must be 



9 Assembly debate on 23 June 2004 (20 th Sitting) (see Doc. 10196, report of the Political Affairs Committee, 
rapporteur; Mr, Kirllov), text adopted by the Assembly on 23 June 2004 (20 th Sitting). 

10 European Commission For Democracy Through Law (Venice Commission), Opinion 
Situation in Bosnia and Herzegovina and the Powers of the High Representative, adbpted 



Commission at its 62 nd plenary session, paras. 94-96 (Venice, 1 1-12 March 2005). 

11 Report, Committee on Legal Affairs and Human Rights, Parliamentary Assembly, Council ^>f Europe, The stale bf 
human lights in Europe: the need to eradicate impunity, para. 6, 3 June 2009 (Doc. 11934). 

13 Viewpoints of the Council of Europe Commissioner for Human Rights, International O 
quasi-governments should be held accountable, 6 June 2009, at www.coe. 
090608_en.asp. 
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checks and balances as we require from a democratic government, 
international organization, is above the law." 13 



. No 



Ironically, less than a month before the High Representative's illegal removal 
June 9, the OHR issued a press release quoting him as stating: ' : [T]he rule o: 
simple truth - that everyone is born equal, therefore is equal before the law ar 
or beyond the law." 14 



II, 



Those Injured by the High Representative's Violation of Huma|i Rights 
Presently Have No Legal Recourse 

A. The High Representative Has Blocked All Recourse withl i the Courts and 
Institutions of BiH for Those Persons Whose Human Fights Have Bee|n 
Violated 



jithi :r 



On 23 March 2007, in response to the Constitutional Court's Bilbija decision, 
held, described above, that the High Representative's use of remova 
fundamental human rights protected by the Constitution, the High Representative 
purporting to overrule the Constitutional Court and going well beyond. 15 The 
High Representative to be entirely above the rule of law and not subject e 
Constitutional Court (or otherwise) or responsibility for any actions taken, 
consequences. The order declared that the Bosnian State has no pov 
constitutional and international legal rights of its citizens where the ac 
Representative are directly or indirectly at issue. The order decreed that no liability 
being incurred by any institution or authority of BiH in respect of any loss or 
the implementation of its decisions. 



The language of the order is a clear demonstration of the High Representat ive 
human rights and the rule of law: 



"Any step taken by any institution or authority in [BiH] in order to e 
domestic mechanism to review the Decisions of the High Representative 
be considered by the High Representative as an attempt to 
implementation of the General Framework Agreement . . . ." (Article 2 



"[A]ny proceeding instituted before any court in [BiH], which 
any issue in any way whatsoever with one or more decisions 
Representative, shall be declared inadmissible unless the High Representative 
expressly gives his prior consent." (Article 3) (emphasis added) 



13 Id 

14 No Individual Can Be Above the Law; There Can Be No Space Beyond the Law, OHR : 
2009, available at http;/Av\vw,ahr,int/ohr-dept/presso/prcssr/'default,a3p7content_id=43474, 



15 See Office of the High Representative, Order on ths Implementation of the Decision of the 
Bosnia and Herzegovina in the Appeal of Milorad Bilbija et al, No. AP-953/05 (23 March 20C|7) 
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"[N]° liability is capable of being incurred on the part of the Institul 
[BiH], and/or any of its subdivisions and/or any other authority ii 
respect of any loss or damage allegedly flowing, either directly or 
such Decisions of the High Representative made pursuant to 
international mandate or at all" (Article 3) (emphasis added) 



ions of the 
[BiH], in 
indiJectly, from 
lis or her 



"[T]he provisions of the Order contained herein are . . . laid down 
Representative pursuant to his international mandate and are not 
justiciable by the Courts of [BiH] or its Entities or elsewhere, and no 
may be brought in respect of duties thereof before any court whatso 
time." (Article 4) (emphasis added) 



the High 
therefore, 
procee dings 
ver at any 



"[T]he High Representative is not in any way accountable to any one 
actions cannot engage the responsibility of any one State . . , ." (Preamble) 



5 tate ... his 



B. The High Representative Has Blocked the European Court 
as a Possible Forum for Citizens to Seek Redress and Has 
Actions Do Not Engage the Responsibility of Any State 



ns 



In October 2007, the European Court of Human Rights dismissed on juri 
claims of BiH citizens who had been removed from public positic 
Representative's use of the Bonn Powers. In this case, Berlc v. Bosnia any 
Court did not decide on the merits of the claim that the actions of the H 
violated human rights. Rather, it held that it lacked jurisdiction to decide the eta 



sdiitional grounds the 
by the High 
Herzegovina) the 
gh Representative 



en sive 



Although not party to the claim, the High Representative filed a compreh 
the court as "Written Observations." In its Observations, to avoid the Cobrt 
actions could be reviewable, the High Representative argued that its actions \\Jere 
to BiH or any other state because; 



1, The High Representative is an international organization (not s 

jurisdiction which is limited to member states of the European Contention) 



2. The High Representative in not subject to the control of any State 
not subject to challenge in the courts of any State; 



3. The High Representative is not an organ of any State and its action 
responsibility of any State as a matter of international law. 

In reliance upon the High Representative's arguments, the Court held that it 
over the claim, 16 thus preventing the two removed officials from having their 
the European Court. 
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^ Bene et al v, Bosnia and Herzegovina, paras. 26-30, ECHR 2007. 
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C. The High Representative has attempted to block all legal 
who are the subject of its removal orders 



By its Order in response to the BiH Constitutional Court and its intervening 
Court of Human Rights, the High Representative has made every effort to p 
review of its removal decisions. The High Representative declared and 
within BiH, including its courts, should have no authority to review its 
provide a remedy for human rights claims or otherwise. The High 
the European Court held that it could not review and determine whether 
injured by the violation of their human rights due to implementation of the 
decisions. If the High Representative's actions do not violate protected 
does the High Representative oppose their review by an independent judicial 
citizens of BiH, a sovereign state and member to the European Convention on 
the Council of Europe, not enjoy the same fundamental human rights as citizeis 
states? It is unconscionable that citizens within Europe can be removed frorn 
employment — often banned indefinitely — by arbitrary decree, without arr 
minimal due process, or opportunity to appeal. 
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event any kind of 
ordeiled that institutions 
reipoval decisions to 
asserted ai^d 
3iH citizens we^e 
Representative is 
humJn rights, then why 
>ody? Why do the 
Human Rights and 
of other membir 
public office and 
hearing, review, 



Represen tative 
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III. 



A Mechanism to Remedy Human Rights Violations by the High 
Must Be Implemented 



Representative 



Institutions responsible for protecting human rights in I Europe have long 
called for the end of the High Representative's removals tr decree and for 
mechanism to remedy human rights violations caused there >y 



In its March 2005 opinion on the High Representative's removal po 
Commission called for these decisions to be transferred to "the proper nation il 
"made subject to full judicial control." 17 The Commission held that "[t]he 
power being exercised by a non-elected political authority without any possil 
any input by an independent body is not acceptable." 38 As described above 
Assembly and Commissioner for Human Rights of the Council of Europe, 
scholars and experts, have condemned the manner in which the High 
Bonn Powers to summarily remove individuals from office. Thus the necess 
step to prevent further violations of BiH citizens' fundamental human rights is 
end. 



along 



In addition, those individuals whose human rights have been violated must 
through which they may seek legal recourse, a point which has been long 
regard, the Venice Commission in 2005 had proposed that the Security Counlcil 
body to review the cases of some 150 BiH police officers who challenged 



17 European Commission For Democracy Through Law (Venice Commission), Opinion 
Situation in Bosnia and Herzegovina and the Powers of the High Representative, a< 
Commission at its 62 n<J plenary Seaslon, para. 97 (Venice, 1 1-12 March 20D5) 

" Id. at para. 98, 
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from the profession. 19 Also in 2005, the Venice Commission recommend^ 
independent panel of legal experts" 20 to address the High Representative's rem|ovals 



In addition to the Venice Commission, more recently, in June 2009, the 
Commissioner for Human Rights called for a complaints or claims 
accountability. 21 



ouncil of Europe 
commission to ensure 



B. An independent international commission should be establi shed immediately 
to provide recourse to parties who have been injured by the Higji 
Representative's violations of human rights 



The international community should establish an independent internat 
comprised of respected and experienced international jurists to provide ind 
been removed from their public positions a forum to seek redress. The 
would be to determine whether the actions of the High Representative violatec 
rights law and, in case of violations, to determine the extent of any resulting 
commission could be given authority to issue interim measures as necessary t 
of individuals. The commission would be required to make its decisions i 
general international law, including the law of state responsibility and 
international organizations. The commission could sit in The Hague or 
location in Europe and employ the services and procedural rules of an 
institution such as the Permanent Court of Arbitration. Given that members 
community have been calling for a mechanism for nearly five years, the es 
commission should be completed this year. 



expene ice 
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C. The creation of an independent international commissior 
Annex 6 of the Dayton Peace Accords 

Annex 6 of the Dayton Peace Accords, at Article XIII: Organizations 
Rights, provides: 



The Parties join in inviting the United Nations Commission on Human 
OSCE, the United Nations High Commissioner for Human Rights 



19 European Commission For Democracy Through Law (Venice Commission), Opinion on 
the Issue of Decertification of Police Officers in Bosnia And Herzegovina, adopted by the Vefiioe 
64th plenary session, para. 97 (Venice, 21-22 October 2005). The UN Internationa] Polio* 
High Representative's support, banned 598 police officers for life through its decertificati 
Representative strongly resisted any review of these decisions in Bosnian courts. 

M European Commission For Democracy Through Law (Venice Commission), Opinion 
Situation in Bosnia and Herzegovina and the Powers of the High Representative, ai 
Commission at its 62 nd plenary session, para. 98 (Venice, 11-12 March 2005). 

21 Viewpoints of the Council of Europe Commissioner for Human Rights, International O -ganizations acting ia 
quasi-governments should be held accountable, 6 June 2009, at ww.coe.lat/tfcon^missionetfVIewpoinfs 
/O9O608_cu,asp, 



22 The Republika Srpska proposes the establishment of an independent international comm 
position as to the jurisdiction of the European Court of Human Rights, the BiH Constitut 
existing adjudicatory bodies. 
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intergovernmental or regional human rights missions or organizations to monitor 
closely the human rights situation in Bosnia and Herzegovina .... 

It is incumbent upon these organizations to actively oppose further violation 
rights by the High Representative and work to ensure a remedy is availabl 
individuals who have been injured by his past actions. 



IV, Conclusion 



Nearly 200 citizens of BiH have been removed from office by the High 
decree, without any notice or hearing, administrative or judicial process, or 
appeal. These actions of the High Representative, as recognized by the Co 
Court of BiH and the Council of Europe, violate fundamental human rights 
are the subject of the High Representative's actions presently have no legal 
to the actions of the High Representative to prevent this. The Dayton Peace 
only protect such human rights but also call upon international organization 
their protection. To provide legal recourse to individuals who have been 
public office or employment by the High Representative, an independent ir 
commission must be established. No legal or moral basis exits to 
unconscionable and continuing violation of fundamental human rights. 
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Kentz & floWe LLP 
K Street, N.W. 
9 1200 
Wa shington, D.C. 20006 



1 
Su 



October 14, 2009 



tel( 202) 331-4040 
fax t202) 331-4011 



Mr. Gerald Knaus 
Chairman 

European Stability Initiative 
Grossbeerenstrasse 83 
10963 Berlin 
GERMANY 

Dear Mr. Knaus: 

Mem^nfS ^J™"" "'Republika Srpska on inter, 

Government of Republika Srpska u> fte Counoil of Woe H^ni 
Scetf hnSl 2 " n - ? , ? raatic>nal wrmnisaion of distinew 



Rijfht 



S.^TLSovo. CO,,,aCt ™ Si ° Uld ™ h 10 "»vo any toher i 



Attachments 



Yours sincerely, 




B. Donovan Picard 
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Republika Srpska Urges EU, Council of Europe to Back New Human Rights Body 



October 8, 2009 

The Republika Srpska (RS) on Wednesday appealed for the European Unicjn 
Europe to support the establishment of an independent forum to remedy hu 
by the High Representative in Bosnia and Herzegovina (BiH). 



and the Council of 
nan rights violations 



For more than a decade, the High Representative has been summarily .. 
from public office and banning them indefinitely from holding public e 
Representative has removed nearly 200 citizens of BiH, including . 
presidents, legislators, mayors, and governors, as well as judges, police 
company executives. The High Representative has also taken actions aga 
other rights, such as blocking bank accounts and seizing travel documents i 



remolving officials in BiH 
mployment, The S igh 
de rnocratically elected 
Dfficialg, and public 
against citizens that d:ny 
n jlefinitely. 



Despite the severe harm to these individuals' livelihoods and 
Representative has permitted them no hearings, no opportunity to chall 
underpinning the sanctions, and no recourse to appeal. The processes 
Representative determines these decrees are conducted behind closed doon 
of transparency or rule of law. 



replutations, the High 
:nge the allegations 
by which the High 
without any notjon 



The High Representative's removals and bans, lacking even the most . 
process, manifestly violate the sanctioned individuals' human rights as gu 
Constitution and human rights agreements to which BiH is a party. ' 
continued despite their condemnation by the Council of Europe's Parliame 1 
Venice Commission, the European Parliament's Committee on Legal Affairs 
and the Council of Europe's Commissioner for Human Rights. 



Moreover, the High Representative has ordered the institutions and courts o 
its actions or provide any remedy for BiH citizens for loss or in, 
implementation of the High Representative's decisions. The High Representative 
asserted before the European Court of Human Rights - and the Court has ru 
lacks jurisdiction to hear claims arising from the High Representative's 
actions do not engage the responsibility of BiH or other states. 



Repre sentat 



In separate letters Wednesday to Swedish Foreign Minister Carl Bildt and 
Human Rights Commissioner Thomas Hammarberg, RS Prime Minister I 
them to work to establish an independent international commission of respected 
give individuals who have been removed from their positions a forum to 
commission's mandate would be to determine whether the High Repa* 
violated applicable human rights law and, in case of violations, to determin ; 
resulting loss or injury. Prime Minister Dodik also provided to Foreign 
Commissioner Hammarberg a paper setting forth the issue in greater detail. 

It is a cherished principle in democratic societies that every right requires 
forum for the citizens of BiH whose rights the High Representative has br^ache 
them the remedy they deserve and the rule of law demands. 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

OFFICE OF THE PRIME MINTSTRR 



TrgRtpublilw Srpske I, Beqja Luka, tel.: 051/339-1OJ, lax: 051/^9-119 e-tnailrkabin K@vWj.net" 



No.04/1.- j(BQC /09 
Date: 07.10.2009. 



Mr. Thomas Hammarberg 
Commissioner for Human Rights 
Office of the Commissioner for Human Rights 
Council of Europe 
F-67073 Strasbourg Cedex 
FRANCE 



Dear Commissioner Hammarberg, 

On 6 June 2009, you wrote persuasively about the need for international □ 
quaa-governments to be held accountable for their actions, citing the Office of 
Representative (OHR) in Bosnia and Herzegovina (BiH) as an example. 1 On thfc 
]ssued tw> decisions that highlight the urgent need for such accountability 
are contrary to fundamental principles of the Council of Europe and violate the 
of civilians of BiH. 

I am writing to request your support in establishing a mechanism to provide reca 
human nghts are violated, in line with your recommendations. I have attached i 
the issue in detail, but have set forth the main points below 



fi»moy»l« by Decree f»f BiH CM**™ ff^n. P ublic Position, 

,, ™ 7V 9 I ? i S h Representative, peremptorily and with immediate 
police officials from their positions and banned them fiom any public 
The process was conducted behind closed doora without any notion of (run 
Despite the severe harm to their livelihoods and reputations, the officials were * 
no opportunity to challenge the allegations underpinning the decisions, and no 
rne entire prosecutorial and judicial system In BiH (which includes many inte 
prosecutors) was wholly circumvented. Since claiming the Bonn Powers 
Representanve has removed nearly 200 citizens of Bosnia by decree, without an 
administrative or judicial process, or opportunity for appeal. 

Violations of Basle Human mahtj 



' Viewpoints of the Co^cil of Europe CommI, s h> B *r for Human Rights, International u 
governments should b 9 held accountable, June 6, 2009, at www.cD e .in^n tn gifsri Dner /vig wp n f nt 
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The OHR's decisions are rule by decree and contrary to the most basic 
Europe members, the human rights agreements set forth in the Dayton Peact 
Constitution. Among the legal principles are ensuring its citizens: (1) thi 
remedy; (2) the right to a fair hearing; (3) no punishment without law; (4) 
(5) freedom of assembly and association; (6) right to free elections; (7) 
(8) the right to take part in public affairs. 



bf gations of Coun:il of 
Accords and the BiH 
right to an effective 
f reedom of expres sion; 
prots etion of property; and 



BiH and European Sources Condemn t he OHR f s Removal by Decree 

The High Representative's unilateral removal actions come despite strong 
Council of Europe's Parliamentary Assembly, the Venice Commission 
Parliament's Committee on Legal Affairs and Human Rights. The BiH Coktitutional 
also held that the High Representative's removal actions contravene the 
the BiH Constitution. Violations of international law and international 
scale undermine the respect for the rule of law and international agiw. 
Council of Europe, other regional and economic and security organizations, 
itself are founded, 



hun an 
agr sements 
agreem ents 
aid 



No Legal R ecourse Available 

Those injured by the High Representative's actions presently have no legal 
Representative has ordered the institutions and courts of BiH, including the 
not to review its actions or provide any remedy for any citizen of BiH for 
from implementation of the High Representative's decisions. The High Repi* 
before the European Court of Human Rights and the Court has ruled that the 
jurisdiction to hear claims arising from the High Representative's actions and • 
engage the responsibility of BiH or other states. Who is responsible for the 
rights committed over these many years? 



1 )SS 
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A mechanism to prevent and remedy human rights violations by the High 
implemented. The Venice Commission some 4,5 years ago reoommended the 
the High Representative and urged setting up an independent panel of legal 
removals by decree. And more recently, in your 6 June 2009 Viewpol 
complaints or claims commission to ensure accountability. 

I urge you to work with to establish an independent international , 
respected and distinguished international jurists to provide individuals who 
from their positions a forum to seek redress. The commission's mandate woulc 
of victims as to whether specific actions of the High Representative violate 1 
rights law, If violations are found, the Commission would determine the appro 
extent of compensation for resulting loss or injury. Republika Srpska is coifcmitted 
resolution of this unbearable and continuing violation of the human rights of 
we should meet to discuss the actions needed as soon as possible 
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Efigsimian 

rn your 6 June article, you wrote, "When international organisations exercise , 
legislative control as a surrogate state they must be bound by the same checks 
require from a democratic government," When it employs its peremptory 
citizens from public office and employment, the High Representative acta 
Yourartlcle closed by observing, "No-one, especiaUy an international org^ 
law,' I urge you to help vindicate this principle by supporting the creation of » 
international commission to review the High Representative's use of peremptc rv 
Sincerely, r 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

OFFICE OF THE PRIM E MINISTER 
Ti-b Republike Srpska 1, Banja Luka, tel.; 051/339-103. fax: 051/339-1 [9 e-mail:kablTiet 
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The- Honorable Carl Bildt 
Minister for Foreign Affairs 
Kingdom of Sweden 
Swedish Government Offices 
SE-103 33 Stockholm 
Sweden 



Your Excellency, 

I wish to congratulate you on Sweden having assumed the Presidency of the Ejiropean Union arid 
wish you every success in this endeavor. 

In this regard, may I take the opportunity to express the commitment of tiie Government it 



same time, I want 



Repubiika Srpska to EU accession for Bosnia and Herzegovina ("BiH"). At the! „, 
to convey my Government's grave concern regarding a serious matter that threjiens the accession 
process and to seek the Presidency's support in resolving it. 1 have attached a japer setting forti 
the issue in detail, but have set forth the main points below. 

OHR Removals hv n*cr*e of BiH Citi zen* From Public Positmnj 
On 6 June 2009, the High Representative, peremptorily and with immediate ei 
police officials from their positions and banned them from any public emplo> 
The process was conducted behind closed doors without any notion of transparei 
Despite the severe harm to their livelihoods and reputations, the officials were aft 
no opportunity to challenge the allegations underpinning the decisions, and no r 
The entire prosecutorial and judicial system in BiH (which includes many intemfcti 
prosecutors) was wholly circumvented. Since claiming the Bonn Powers 
Representative has removed nearly 200 citizens of BiH by decree, without any 
administrative or judicial process, or opportunity for appeal. 

Violation of Fundamental EU Princinle s Set Forth in Hie § A A 

The removal of public officials by the use of the Bonn Powers violates the "Genetal Principles" sct| 
forth in Article 2 of the Stabilisation and Association Agreement between BiH md the European! 
Communities and its Member States. These principles constitute legal obligation s of the parties to 



ii. 



ect, removed twib 
ment indefinitely, 
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)rded no hearings, 
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1997, the High 
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t: 



the SAA to respect democratic principles and human rights set forth in liuma i 
specified in Article 2 and the rule of law. They have been violated by certain j 
European Communities that are members of the Steering Board of the Pe 
Council ("PIC") because of their endorsement of the High Representative 
Powers. The Presidency of the European Union and the European Commission 
the PIC Steering Board. They have also been violated by BiH because of i 
removal decisions of the High Representative. 

BIH and European Sources Condem n the OHR's Removal bv Decree 
The High Representative's recent unilateral actions come despite strong c v 
Council of Europe's Parliamentary Assembly, the Venice Commission, The Eu 
Committee on Legal Affairs and Human Rights, and the Council of Europe': 
Human Rights. The BiH Constitutional Court has also held that the High Rep 
actions contravene the human rights protected in the BiH Constitution, 



rights instruments 
nember states of Ithe 
ice Implementation 
use of the Bonn 
ire also members of 
implementation! of 



condemnation by 
opean Parliament 
Commissioner 
rekentative's remo 



The High Representative's actions are contrary to the General Framework , 
(including the applicable Human Rights Agreements in Annex 6) and are w 
principles of international law, the sovereignty of BiH, and the rule of h 
international law and international agreements of so large a scale undermine the 
of law and international agreements upon which the EU, other regional and 
organizations, and the United Nations itself are founded. 

No Legal Recourse Available 



Af reement for Peace 
affront to general 
3w. Violations of 
respect for the rule 
economic and security 



Those injured by the High Representative's actions presently have no legal r 
Representative has ordered the institutions and courts of BiH. including the C< 
not to review its actions or provide any remedy for any citizen of BiH for loss 
from implementation of the High. Representative's decisions. The High Represei 
before the European Court of Human Rights and the Court has ruled that the C v 
jurisdiction to hear claims arising from the High Representative's actions and that 
engage the responsibility of BiH or other states. 



Closure of the OHR^ 



As you have often pointed out, it is time to close the OHR, to strengthen the ro 
the EU in BiH and to give more responsibility to BiH political leaders so that 
accession may continue. This step is essential and urgent to prevent further vi 
rights by the High Representative. Unfortunately, the most recent communic 
Implementation Council (PIC) Steering Board strongly suggest the intention of 
the international community for an indefinite continuation of the High Repress 
office. In addition, the recent egregious use of the Bonn Powers by the High 
highlights the need for closure of the High Representative. 



A Mechanism to Remedy Human Right s Violations hy the High Representath 



A mechanism, to prevent and remedy human rights violations by the High Repre 
implemented. The Venice Commission some four years ago recommended the 
by the High Representative and urged setting up an independent panel of legal 
the removals by decree. And more recently, in June 2O09, the Council of Europe 
Human Rights called for a complaints or claims commission to ensure accountabi 



1 urge you to work to establish an independent international commission comprised 
distinguished international jurists to provide individuals who have been remlved 
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positions a forum to seek redress. The commission mandate would be to hear 
as to whether specific actions of the High Representative violated applicable hlim 
violations are found, the Commission would determine the appropriate remec y 
compensation for resulting loss or injury. 



Conclusion 

The Republika Srpska is committed to peaceful resolution of this unbearable siti|ia 
a special responsibility to facilitate resolution, I believe we should meet to 
needed as soon as possible. Such resolution has taken on increased urgency as 
determination of the High Representative and certain PIC members, as evi 
Steering Board's latest communique's and the High Representative's recent use < 
to remain and continue to exercise the Bonn Powers indefinitely. 

Your Excellency, your personal experience in Bosnia and Herzegovina anc 
Representative places you in a unique position to understand the seriousness of Ihe 
and to address it in a constructive and effective manner. 

Please be assured of my highest consideration. 

Sincerely, 
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Citizens Whose Hum an Rights Have Been Violated bv the High 



I. 



Representatives Must Have Legal Redress 

The OHR's Use of the Bonn Powers to Remove Officials Viola 
Human Rights and Binding International Agreements 



The OHR's Political Tactics to Remove Individuals frorji J 
Employment 



Since 1997 when the High Representative first claimed the so-called I 
Representative has removed nearly 200 persons from public positions. 1 
have been: 



Powers, the High 
AJnong those removed 



• dozens of democratically elected officials, including legislators, . 
Croat member of the BiH Presidency, and a president of Rcpublika 

• sitting judges; 

• police officials; 

• lawyers for local housing agencies; and 

• officials of public companies. 

The High Representative's removals have usually included indefinitely . 
persons from any public office or employment and often even from holdir 
parties, These removals were effected simply by decree of the High Represe ntative 
notice or hearing, administrative or judicial process or recourse to appeal, i 
fundamental human rights of those individuals against whom such actions we 



mayors, governors, jthe 
S pska; 



These violations of human rights by the use of peremptory removal powers £ 
of the immediate post-war years; they continue today, some 14 years after the 
war. As recently as 6 June 2009, the High Representative removed two se 
from their positions, alleging that Radislav Jovicic of the State Investiga 
Agency of BiH was conducting surveillance against the OHR and that Himzf 
Commissioner of Herzegovina-Neretva Canton in the Federation, was th 
staff of the OHR in order to obstruct an inquiry into his alleged abuse 
Representative banned both police officials from any public positions 



o: 



indefini tely 



Despite the severe harm to their livelihoods and reputations, Jovi£id and E 
notice of the charges, no hearing before an impartial body to c 
underpinning the decisions, and no recourse to appeal. Indeed, the entire 
judicial system established within Bosnia and Herzegovina ("BiH") was wl 
The process by which the police officials' rights were stripped from them wa i 
closed doors without even a pretence of transparency or rule of Jaw. The 



This number does not Include the exercise of peremptory decree and removal powers 
Representative with rwpect to the Brofco District, which has occurred frequently and recently 
include 598 police officers banned for life from the profession as a result of the UN International 
Force's decertification decisions, supported by the High Representative. 
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emphasized that these decisions have "immediate effect and will not 
procedural steps." 



The pattern used by the High Representative is to simply make allegations 
an individual, without providing detailed information or evidence, and 
office by decree, often banning him indefinitely from elections, party 
employment. Often there is not even any attempt to seek legal action 
removed, despite the High Representative having leveled allegations 
would usually amount to unlawful and even criminal conduct. 



ch 



th;n 



wrongdoing against 
remove him from 
positions and public 
against the persons 
agaiist them that, if true, 



B. Violation of Human and Civil Rights Obligations 



pary 



Exercise of peremptory removal powers is inconsistent with the general standards 
civil rights required of members of the European Union and all states 
civil rights treaties to which BiH is a party. Aa agreed in the Dayton 
Constitution, BiH has entered into 16 human rights instruments, inc 
Convention for the Protection of Human Rights and Fundamental Freedoms 
the 1966 International Covenant on Civil and Political Rights; and the 



of human and 
to the human pnd 
Records and the BiH 
biding the European 
and its Protocols; 



1966 Covenant on 

Economic,_Socia! and Cultural Rights, 3 BiH is also a party to the Helsinki Final Act. Moreover, 

, teneral principles of 
jovina and me 



under the Dayton Accords and BiH Constitution, it is required that "[fjhe 
international law shall be an integral part of the law of Bosnia and 



Entities. 



»3 



Pi erzegc 



Among the legal principles to which BiH is committed by virtue of the 
Dayton Accords and other treaties are ensuring its citi2ens; 

• the right to an effective remedy; 

• the right to a fair hearing; 

• no punishment without law; 

• freedom of expression; 

• freedom of assembly and association; 

• right to free elections; 

• protection of property; and 

• the right to take part in public affairs. 



The peremptory powers of removal used by the High Representative are in 
of these fundamental principles. Moreover, the decision to remove persons L 
places BiH and its institutions in the position of violating the BiH Constitute 
implementing the High Representative's decisions, 



1 See BiH Constitution, Art. II.2 and Ann, I; GeneraJ Framework Agreement, Ann. 4 
Rights, General Framework Agreement, Annex 6. 

5 BiH Constitution, Art. III.3,b; General Framework Agreement, Ann, 4, 
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C. Violation of the Stabilisation and Association Agreement 

The use of the Bonn Powers to remove officials from office is also 
Stabilisation and Association Agreement between Bosnia and Herzegovi 
Communities and its Member States, signed in Luxembourg on 16 June 
SAA, under TITLE I GENERAL PRINCIPLES, at Article 2 provides: 



Respect for democratic principles and human rights as proclaimed 
Universal Declaration of Human Rights and as defined in the Co, 
Protection of Human Rights and Fundamental Freedoms, in the 
Act and the Charter of Paris for a New Europe, respect for 
international law, including full cooperation with the Internatic 
Tribunal for the former Yugoslavia (ICTY), and the rule of law a 
principles of market economy as reflected in the Document of the 
Conference on Economic Cooperation, shall form the basis of the 
external policies of the Parties and constitute essential 
Agreement, (emphasis added) 



In the 
Contention for the 
Helsinki Final 
principles of 
nal Criminal 
well as the 
CSCE Bonn 
domestic and 
elements of this 



i s 



The High Representative's removal of citizens from public positions throu, 
called Bonn Powers is contrary to these obligations set forth in the SAA, 
democratic principles, human rights, principles of international law, at 
Moreover, respect for these principles, which constitutes a legal obligation 
SAA, has been violated by BiH because of its implementation of 
Representative. They have also been violated by certain member 
Communities that are members of the Steering Board of the Peace 1,., 
("PIC") because of their endorsement of the High Representative's use o 
These foreign states include the following member states of the European C 
also PIC Steering Board members: France, Germany, Italy, and the Uni 
Presidency of the European Union and the European Commission are also 
Steering Board, 



at d the rule of I iw 



of the parties to 
decisions of the H 



The Office of the High Representative, as a defendant before a US federa 
stated that it is an organ of the foreign states that make up the PIC, and as 
instrumentality of each of those states. 4 In addition, the Office of the . 
asserted before the court that the High Representative, when acting in his 
acting as an employee of the foreign states. 5 If, as the Office of the High 
it is an organ or instrumentality of these foreign states, its actions are 
as are the actions of the High Representative. 



Spoclally Appearing Defendants' Motion to Dismiss, Anthony Sarkis v, Mirolsav Lcfjcdk 
Representative, U.S. District Court for the Northern District of California, 3 1 October 2008, p 
5 Id. atp, 14. 
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D. The Constitutional Court of BIH 

The Constitutional Court of BiH has condemned the High Representath 
Powers to remove public officials as violating the human rights instrume 
Constitution. 6 In the case, Appeal ofMilorad Bllbija et a!, two senior officla 
decision of the High Representative from their respective positions as (1) 
Operative Administration of the Intelligence and Security Agency in 
Chairman of the National Assembly of Republika Srpslca and President of 
Party. The applicants were also barred from holding other public and part^ 
official, elective, or appointed public or party office, and running in elect 
argued that the High Representative's decision had violated their rights 
Convention on Human Rights. 



e's use of the Bonn 
its guaranteed in the 
were removep by 
Deputy Head of the 
3anja Luka and (2) 
the Serb Democratic 
duties, holding any 
ons. The applicants 
under the European 



In response, in July 2006, the Constitutional Court concluded that: 

In examining the formal aspects of the challenged decision and sim ;lar decisions 
of the High Representative including the consequences for the perso; is concerned, 
the Constitutional Court holds that such decisions have seriously ra sed issues of 
the existences of violations of some rights and fundamental freedom: safeguarded 
by the Constitution of Bosnia and Herzegovina and the European Convention, 
Among others, the Constitutional Court notes that impossibility to ;hallenge the 
decisions of the High Representative leaves such persons without a iy protection 
of their rights and fundamental freedoms. 7 

The Court went on to hold that: 

The appellants' right to an effective legal remedy under Articl 
European Convention has been violated due to lack of an effective 
within the existing legal system of Bosnia and Herzegovina, wh, 
pursued against the decisions of the High Representative concerning 
individuals . . , 8 

E. The Council of Europe 



p . 3 1 



13 of the 
egal remedy 
whjch could be 
the rights of 



The Council of Europe has also sharply criticized the High Representative 's use of the B 
Powers to remove persons from public office and employment. In 20C 4, before the I 
Constitutional Court's Bilbija decision, Council Resolution 1384 stated i bat "the Assem 
considers it irreconcilable with democratic principles, that the High Representative should 
able to take enforceable decisions without being accountable for them or oh iged to justify th^ir 



Appeal of Milonid Bilbija et al, No. AP-953/0S (8 July 2006), 

7 See id. at para 36. 

8 See id at para 77. 
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validity and without there being a legal recourse." 9 In a March 2005 . 
Commission for Democracy through Law ("Venice Commission") said oft 



clpmion, the European 
ie OHR's decisions: 



The termination of the employment of a public official is a s . _ 
with the rights of the persons concerned, In order to meet democrat 
should follow a fair hearing, be based on serious grounds with 
and the possibility of a legal appeal, The sanction has to be propo 
alleged offence. In cases of dismissal of elected representatives, the 
voters are also concerned and particularly serious justification 
interference is required. . , , 



ails interference 
c standards, it 
sufficient proof 
tionate to the 
rights of their 
for such 



The main concern is . . . that the High Representative does 
independent court and that there is no possibility of appeal. 
Representative is not an independent Judge and he has no democratic 
deriving from the people of [Bosnia and Herzegovina]. He , 
agenda .... As a matter of principle, it seems unacceptable 
directly affecting the rights of individuals taken by a political body 
to a fair hearing or at least the minimum of due process and 
independent court, 10 (emphasis added) 



Hot act as an 
The High 
legitimacy 
s a political 
decisions 
not subject 
scrutiny by an 



that 



a'e , 



More recently, on 3 June 2009, the Committee on Legal Affairs and . 
European Parliament issued a report entitled, "The state of human rights in 
eradicate impunity." This report provides: 



Human Rights of 



The role of international actors is on the increase world-wide, 
commit mistakes, even crimes, which have victims that deserve 
Rather than making it even more difficult to hold perpetrators of 
violations responsible where these occur during operations under 
mandate, the international community should set a positive 
transparency and accountability, 11 



And on 6 June 2009, the Commissioner for Human Rights of the Council „ 
the need for international organizations acting as quasi-governments to be i 
their actions, citing the OHR as an example. 12 He wrote: "When interna 
exercise executive and legislative control as a surrogate state they must be 



Politic al Affairs Committee, 



an the Constitutional 
< opted by the Venice 



9 Assembly debate on 23 June 2004 (20 th Sitting) (see Doc. 10196, report of the 
rapporteur: Mr. Kirilov), text adopted by the Assembly on 23 June 2004 (20* Sitting). 

"> European Commission For Democracy Through Law (Venice Commission), Opinion 
Situation tn Bosnia and Herzegovina and the Pavers of the High Representative, a 
Commission at its 62 na plenary session, paras. 94-96 (Venice, 11-12 March 2005). 

Report, Committee on Legal Affairs and Human Rights, Parliamentary Assembly, Council 
human rights in Europe: the need to eradicate impunity, para. 6, 3 June 2009 (Doc. 1 1934). 

11 Viewpoints of the Council of Europe Commissioner for Human Rights, International 

09060^17^^ ^ ^ aCCOUntable ' 6 Jurt8 2009 - at ww.coe.int/t/com^issioner/V.Wpoin, 
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checks and balances as we require from a democratic government, 
international organization, is above the law," 13 



] •Jo-one, especially an 



Ironically, less than a month before the High Representative's illegal remoi 
June 9, the OHR issued a press release quoting him as stating: "(T]he ruk 
simple truth - that everyone is bom equal, therefore is equal before the law 
or beyond the law, ' 



.14 



II. 



Those Injured by the High Representative's Violation of Huifan Rights 
Presently Have No Legal Recourse 



A. The High Representative Has Blocked All Recourse wi<h 
Institutions of BiH for Those Persons Whose Human 
Violated 



On 23 March 2007, in response to the Constitutional Court's Bilbija declsio \ 
held, described above, that the High Representative's use of remo> 
fundamental human rights protected by the Constitution, the High Representative 
purporting to overrule the Constitutional Court and going well beyond. 15 
High Representative to be entirely above the rule of law and not subject either 
Constitutional Court (or otherwise) or responsibility for any actions takei 
consequences. The order declared that the Bosnian State has no 
constitutional and international legal rights of its citizens where the 
Representative are directly or indirectly at issue. The order decreed that no 
being incurred by any institution or authority of BiH in respect of any loss oi 
the implementation of its decisions. 



pC'W 



The language of the order is a clear demonstration of the High 
human rights and the rule of law: 



"Any step taken by any institution or authority in [BiH] in order to 
domestic mechanism to review the Decisions of the High Representative 
be considered by the High Representative as an attempt to un|dermine 
implementation of the General Framework Agreement . . . .** (Article 



"[A]ny proceeding instituted before any court in [BiH], which challenges 
any Issue in any way whatsoever with one or more decisions 
Representative, shall be declared inadmissible unless the High 
expressly gives his prior consent." (Article 3) (emphasis added) 



13 Id 

H No Individual Can Be Above the Law: There Can Be No Space Beyond the Law, OHR llress release of 14 Mky 
2009, available at http://www.ohr,int/ohr-dept/presso/pressr/default.asp?content_id^43474. 

15 See Office of the High Representative, Order on the Implementation of the Decision of the 
Bosnia and Herzegovina in the Appeal of Milorad Bilbu'a et al, No. AP-953/05 (23 March 20( |7) 
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"[N]o liability is capable of being incurred on the part of the Inst 
[BiH], and/or any of its subdivisions and/or any other authority 
respect of any loss or damage allegedly flowing, either directly or ir 
such Decisions of the High Representative made pursuant 
international mandate or at all." (Article 3) (emphasis added) 



ti 



"[Tjhe provisions of the Order contained herein are . . . laid dow 
Representative pursuant to his international mandate and are r 
justiciable by the Courts of [BiH] or its Entities of elsewhere, and n 
may be brought in respect of duties thereof before any court 
time." (Article 4) (emphasis added) 



by the High 
ot, therefore, 
3 proceedings 
at any 



whai soever 



"[T]he High Representative is not in any way accountable to any on j 
actions cannot engage the responsibility of any one State . , . ." (Pre, 



ambl 



B. 



The High Representative Has Blocked the European Coulrt 
as a Possible Forum for Citizens to Seek Redress and H 
Actions Do Not Engage the Responsibility of Any State 



of Human Right? 
is Asserted that Its 



In October 2007, the European Court of Human Rights dismissed on jurisdictional 
claims of BiH citizens who had been removed from public posi' 
Representative's use of the Bonn Powers. In this case, Beric v. Bosnia 
Court did not decide on the merits of the claim that the actions of the 
violated human rights. Rather, it held that it lacked jurisdiction to decide the 



and 



grounds 
ions by the 

Herzegovina, 
■iigh Representative 
claim 



Although not party to the claim, the High Representative filed a compreh 
the court as "Written Observations." In its Observations, to avoid the do 
actions could be reviewable, the High Representative argued that its actions 
to BiH or any other state because: 



I. The High Representative is an international organization (not 

jurisdiction which is limited to member states of the European Convention) 



2. The High Representative in not subject to the control of any State 
not subject to ohallenge in the courts of any State; 



3. The High Representative is not an organ of any State and its actions do not engage tjhe 
responsibility of any State as a matter of international law. 



In reliance upon the High Representative's arguments, the Court held that i 
over the claim, 16 thus preventing the two removed officials from having thei 
the European Court. 
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lfi Beric et al v, Bosnia and Herzegovina, paras. 26-30, ECHR 2007. 
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C. The High Representative has attempted to block all legjal recourse to tfiose 
who are the subject of its removal orders 



By its Order in response to the BiH Constitutional Court and its intervei 
Court of Human Rights, the High Representative has made every effort tc 
review of its removal decisions. The High Representative declared and ordered 
within BiH, including its courts, should have no authority to review its 
provide a remedy for human rights claims or otherwise. The High Repreintativs 
the European Court held that it could not review and determine whether 
injured by the violation of their human rights due to implementation of the I 
decisions. If the High Representative's actions do not violate protected hu nan 
does the High Representative oppose their review by an independent judicit 
citizens of BiH, a sovereign state and member to the European Convention c 
the Council of Europe, not enjoy the same fundamental human rights as citizens of other meniber 
states? It is unconscionable that citizens within Europe can be removed frjim public office 'and 
employment— often banned indefinitely— by arbitrary decree, without 
minimal due process, or opportunity to appeal. 



III. 



A Mechanism to Remedy Human Rights Violations by the Hlg 1 
Must Be Implemented 
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Europe have long 



A. Institutions responsible for protecting human rights in 

called for the end of the High Representative's removals I »y decree and fojr a 
mechanism to remedy human rights violations caused ther eby 



In its March 2005 opinion on the High Representative's removal 
Commission called for these decisions to be transferred to "the proper 



ptowers, the Venice 
- natio lal institutions" and 

made subject to full judicial control." 17 The Commission held that "[t]he c|ontinuation of sijch 



power being exercised by a non-elected political authority without any 
any input by an independent body is not acceptable." 19 As described above 
Assembly and Commissioner for Human Rights of the Council of Europe, 
scholars and experts, have condemned the manner in which the High RepL. 
Bonn Powers to summarily remove individuals from office. Thus the mces 
step to prevent further violations of BiH citizens' fimdamenta I human rights 1. 
end. 



possibility of appeal ahd 
the Parliamentary 
with many other 
Representative has used the 
aty and immediate 
for such actions 



ale ng 



In addition, those individuals whose human rights have been violated must 
through which they may seek legai recourse, a point which has been long l 
regard, the Venice Commission in 2005 had proposed that the Security Cour 
body to review the cases of some 150 BiH police officers who challenged 



European Commission For Democracy Through Law (Venice Commission), Opinion 
Situation in Bosnia and Herzegovina and the Powers of the High Representative 
Commission at its 62 nd plenary session, para. 97 (Venice, 1 1-12 March 2005). 
15 Id. at para. 98. 
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from the profession. 19 Also in 2005, the Venice Commission recomm4nded 
independent panel of legal experts" 20 to address the High Representative's 



In addition to the Venice Commission, more recently, in June 2009, th 
Commissioner for Human Rights called for a complaints or claims 
accountability. 



B. 



3G 



setting up an 
movals by decree, 



Council of Europe 
commission to ensure 



An independent international commission should be established immediately 



to provide recourse to parties who have been inj 
Representative's violations of human rights 



The international community should establish an independent international 
comprised of respected and experienced international jurists to provide 



commission 
- iiidividuals who have 

been removed from their public positions a forum to seek redress. 22 The Commission mandate 



lalsd 



would be to determine whether the actions of the High Representative vio„ 
rights law and, in case of violations, to determine the extent of any resultinj 
commission could be given authority to issue interim measures as necessary 
Of individuals. The commission would be required to make its decisions 
genera] international law, including the law of state responsibility 
international organizations. The commission could sit in The Hague or 
location in Europe and employ the services and procedural rules of an exper; 
institution such as the Permanent Court of Arbitration. Given that members 
community have been calling for a mechanism for nearly five years, the 
commission should be completed this year. 



at d 



of 



responsibility 
some other neutral 
enced and respected 
of the international 
stablishment of this 



C. 



The creation of an independent international commission is supported 
Annex 6 of the Dayton Peace Accords 



Annex 6 of the Dayton Peace Accords, at Article XIII; Organizations Con 
Rights, provides: 

The Parties join in inviting the United Nations Commission on Humai 1 
OSCE, the United Nations High Commissioner for Human Right 



European Commission For Democracy Through Law (Venice Commission), Opinion on 
the Issue of Decertification of Police Officers in Bosnia And Herzegovina, adopted by the 
64th plenary session, para. 97 (Venire, 21-22 October 2005). The UN International Polick 
Hjgh Representative's support, banned 598 police officers for life through its decertification 
Representative strongly resisted any review of these decisions in Bosnian courts, 

w European Commission For Democracy Through Law (Venice Commission). Opinion 
Situation in Bosnia and Herzegovina and the. Powers of the High Representative, 
Commission at its 62" plenary session, para. 98 (Venice, 1 1-12 March 2005). 

21 Viewpoints of the Council of Europe Commissioner for Human Rights, International 
quasi-governrnenls should be held accountable, 6 June 2009 at www coe int/t/ 
/O9O608_en.aap, 

22 The Republika Srpska, proposes thB establishment of an independent international commissi 
position as to the jurisdiction of the European Court of Human Rights, the BiH Constitut 
existing adjudicatory bodies. 
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